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The status of non-performing assets (‘NPAs’), i.e. bad loans in the hands of banks is rather 
bleak in our country. As of December 2017, the estimated gross of all the NPAs held by 
the banks stands at Rs. 8,40,958.1 The availability of credit is an important ingredient of 
economic growth and the lack of credit could lead to economic contraction. The Insolvency 
and Bankruptcy Code, 2016 (‘IBC’) was passed to address this issue, in the hope of tackling 
the burgeoning NPAs at the hands of creditors and financial institutions in India.

Since the code came into being, at least 2,434 fresh cases have been filed before the 
National Company Law Tribunal (‘NCLT’) as of November 30, 2017 and at least 2,304 
cases seeking the winding-up of companies have been transferred from various High 
Courts.2

While the Code has been successful in improving the perception of India as an investment 
destination (as evinced in India’s 30 point jump in the ease of doing business statistic),3  
there have been instances where the operation of the Code and other recovery enactments 
have been delayed due to, inter alia, an overriding clause in the Code. One such instance 
where the conflict between overriding clauses was observed is the decision of the Supreme 
Court in the case of Innoventive Industries Ltd v ICICI Bank and Ors,4  where the Code 
conflicted with the Maharashtra Relief Undertakings (Special Provisions Act), 1958.

∗	 Neha	is	a	banking	and	finance	lawyer,	based	out	of	New	Delhi.	She	is	a	graduate	of	the	National	
University of Juridical Sciences, Kolkata and has worked with Cyril Amarchand Mangaldas in 
the past.

1 Press Trust of India ‘Banks’ gross NPAs at Rs 8.41 trn in Dec 2017; SBI highest at Rs 2 trn’ The 
Economic Times, (9	March	 2018)	 <https://www.business-standard.com/article/finance/banks-
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The NCLT has over the last two years seen similar conflicts in connection with the 
overriding clause. This article will look into this overriding clause in the IBC, judgments 
of the Supreme Court and the National Company Law Tribunal involving conflicting 
legislations, and the impact of the overriding clause under the IBC in cases of conflict. My 
note will subsequently suggest how an amendment may be carried out in the IBC to avoid 
conflict with any legislation.

i. introduCtion

The IBC was passed on May 11, 2016 to provide a route for creditors to seek relief 
against defaulting borrowers.5	Section	238	of	the	IBC	specifies	that	the	legislation	shall	be	
in addition to, and not in derogation of the provisions of any other law for the time being 
in	force.	Due	to	possible	conflicts	of	the	IBC	with	other	legislations,	litigation	could	be	
anticipated for the provisions of:6

1. Any law dealing with matters of insolvency and bankruptcy of natural persons 
and legal entities;

2. Any law dealing with recovery of dues from natural persons and legal entities and 
disputes associated with the same;

3 . Any law whose provisions can impact the procedures and the creditors waterfall 
as per the IBC; and

4 . Any subordinate legislation, rules or regulations, in each of the above.

To understand the consequence of the overriding clause in IBC, it is imperative to 
understand the rationale behind the provision. The IBC was drafted as a result of the 
deliberations amongst the Bankruptcy Laws Reforms Committee (‘Committee’).7 The 
Committee	in	its	report	dated	November	4,	2015	(‘Report’),	specified	the	following	with	
regard	to	the	conflict	of	the	IBC	and	other	laws:8

From a constitutional perspective, a parliamentary law on insolvency 
and bankruptcy can override other laws on this subject matter. However, 
there	 are	 two	 points	 of	 specific	 concern.	 First,	 certain	 categories	 of	
secured creditors and the tax authorities have special powers granted to 
them under extant laws. Second, the number of adjudicating authorities 
(specialised tribunals) under the various laws is large and appears to be 
growing. The adjudicating authority under the Code needs to have the 

5 Recitals to the Insolvency and Bankruptcy Code, 2016.
6 ‘Lok Sabha, Report of the Joint Parliamentary Committee on the Insolvency and Bankruptcy 

Code, 2015, Sixteenth Lok Sabha’, (Insolvency and Bankruptcy Board of India, April 2016) 
<http://ibbi.gov.in/16_Joint_Committee_on_Insolvency_and_Bankruptcy_Code_2015_1.pdf> 
accessed 6 July 2018 (‘Report of the Joint Committee’).

7 Insolvency and Bankruptcy Board of India, The Report of the Bankruptcy Laws Reforms 
Committee Volume I: Rationale and Design (IBBI, November 2015).

8 Report of the Joint Committee (n 6).



requisite	jurisdiction	to	deal	with	conflicts	that	may	arise	due	to	this.

…In	practice,	however,	defining	all	possible	interfaces	with	an	exhaustive	
list of relevant laws is impossible. These will be the subject matter of 
case law and will evolve over time.

The drafters of the IBC intended to allow the legislation to evolve over time through 
judicial decisions.  As a result, the drafters inserted a non obstante clause that has an 
overriding effect on any legislation that conflicts with the provisions of the IBC.9 

Consequently, the NCLT and the Supreme Court were required to decide on the 
standing of the IBC when it conflicted with other enactments. One instance where this 
conflict came to the fore was the case of Innoventive Industries Ltd v ICICI Bank and Ors.10 
This case questioned the validity of the overriding clause of the Insolvency and Bankruptcy 
Code, 2016 over the overriding clause of the Maharashtra Relief Undertakings (Special 
Provisions Act), 1958.

ii. the JudgeMents

In the case of Innoventive Industries Ltd v ICICI Bank and Ors,11 the question of the 
commencement of the insolvency resolution process against the appellant under the IBC 
was brought up. To this, a reply was filed by means of an interim application, under which 
the appellant claimed that there was no debt legally due in accordance with the Maharashtra 
Relief Undertakings (Special Provisions Act), 1958 (‘Maharashtra Act’), and all liabilities 
of the appellant were temporarily suspended for a period of one year.12

Here, the Supreme Court held that that the later non obstante clause of the IBC would 
prevail over the limited non obstante clause contained in Section 4  of the Maharashtra 
Act and consequently, the Maharashtra Act would not stand in the way of the corporate 
insolvency resolution process under the IBC. Therefore, the Supreme Court did not accede 
to the contention that a notification under the Maharashtra Act kept the debt in temporary 
abeyance only, and it would become due the moment the notification ceased to have effect.

Similarly, situations of the validity of the non obstante clause in the event of conflict 
have come up in 12 other cases13  before the National Company Law Tribunal, various High 

9 Report of Joint Committee (n 6) 144.
10 (2018) 1 SCC 407.
11 ibid.
12 ibid [4].
13 Ashok C Babu v Parekh Aluminex Ltd 2017 SCC OnLine Bom 42; Psl Limited v Jotun India Pvt 

Ltd 2018 SCC OnLine Bom 36; Kanak Projects Limited v Stewarts & Lloyds Of India Limited 
CS 247/2010, GA 2791/2017; Gmc Engineers & Contractor Pvt Ltd v State (Finance Dept) 
Ors Civil WP 6872/2017; Bhagwanti Bai v State Of Madhya Pradesh WP No 6563/2016; M/S 
Anandram Developers Private Limited v The National Company Law Tribunal WP Nos 29084 
and 29085 of 2017; Sunil Gandhi & Anr v AN Buildwell Private Limited 2017 SCC OnLine 
Del 7476; Sel Manufacturing Company Ltd v Union Of India And Ors 2018 SCC OnLine P&H 
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Courts across the country, and the Supreme Court. The validity of one enactment over the 
other has been decided in the manner specified below.

iii. ConfliCting overriding Clauses

When	two	legislations	purport	to	effect	the	same	field,	each	containing	an	overriding	
clause stating that its provisions will have effect ‘notwithstanding anything inconsistent 
therewith	contained	in	any	other	law	for	the	time	being	in	force’,	the	conflict	between	their	
respective overriding clauses is roughly addressed through three principles:

A. Time of Passing the Enactment:

This principle was mentioned by the Supreme Court in the case of KSL and Industries 
Limited v Arihant Threads Limited14 where it was held that if a non obstante clause in a 
later enactment is subject to and supplemental to an earlier enactment, also containing a 
non obstante clause, the later enactment may be interpreted to prevail over the earlier. 
In this case, the Recovery of Debts Due to Banks and Financial Institutions (‘RDDB’) 
Act, 1993, which was a later Act, prevailed over the Sick Industrial Companies (Special 
Provisions) Act, 1985 (‘SICA’). Justice Kabir, in his opinion, held that the non obstante 
clause in the RDDB Act would make it subject to SICA and was to be read to be in addition 
to, and not in derogation of SICA, and therefore, SICA would prevail over the RDDB Act.

If we were to apply this principle to the much reported15	conflict	between	the	IBC	and	
the Real Estate (Regulation and Development) Act, 2013 (‘RERA’), both of which contain 
overriding clauses, the IBC which was passed on May 11, 2016 would prevail over RERA, 
which was passed on March 10, 2016. However, courts have sought to give weight to the 
purpose and nature of the legislation instead of merely deciding the effect of the overriding 
clause on the basis of the time of passing the legislation, which is where the second and 
third principles come into play.

B. Purpose and Policy Underlying the Enactment:

One of the cases where purpose behind a legislation was given importance was the 
case of Swaran Singh v Kasturilal,16	 where	 the	 conflicting	 operations	 of	 Slum	Areas	

463; Falcon Tyres Limited v  Geodis Overseas Private Limited (CS No 65 of 2011); State Bank 
Of India v Commissioner Of Sales Tax MP WP No4909/17 & WP No 6297/17; Macquarie 
Bank Limited v Shilpi Cable Technologies 2018 2 SCC 674; Bank of India Limited v State of 
Maharashtra 2016 SCC OnLine Bom 9099, 2017 Comp Cas 468.

14 (2008) 9 SCC 763 [70], [92].
15 ‘IBC, RERA pitted against each other; need reconciliation: ASSOCHAM’ (Assocham India, 22 

April 2018) <http://www.assocham.org/newsdetail.php?id=6803> accessed 6 July 2018; RERA 
as Growth Impetus – Does the promise hold out on the ground?’ (March, 2018) <https://goo.
gl/3sZPDE>	accessed	6	July	2018;	Press	Trust	of	India	‘IBC,	RERA	conflict	seen	in	insolvency’	
The Hindu (23 April 2018) <https://www.thehindu.com/todays-paper/tp-business/ibc-rera-
conflict-seen-in-insolvency/article23640505.ece>	accessed	6	July	2018.

16 AIR 1977 SC 265.



(Improvement and Clearance) Act, 1956 and the Delhi Rent Control Act, 1958 were 
brought into question. Here, the Supreme Court held that the right to immediate possession 
conferred on the land owners by the Delhi Rent Control Act, 1958 trumped, in its purpose, 
the provisions of the Slum Areas Act, 1956 which was passed to give the government the 
right to evict settlers over land.

The application of this principle to the current assessment produces an interesting 
outcome. The purpose and intent of RERA is to protect the interest of consumers acquiring 
real estate,17 whereas the IBC was legislated to consolidate and amend the laws relating 
to insolvency resolution and to promote entrepreneurship through recovery of funds for 
credit.18	In	such	a	conflicting	situation,	the	provisions	of	RERA	will	override	the	provisions	
of	 IBC,	since	 it	 is	 specific	 to	 the	situation	of	protecting	 the	 interests	of	homeowners	 in	
connection with construction projects.

C. Nature of the Enactment:

If	an	enactment	was	special	and	is	conflicting	with	a	general	enactment,	 the	special	
enactment will prevail. This was held in Jain Ink Manufacturing Company v Life Insurance 
Corporation.19 In this case, the Public Premises (Eviction of Unauthorized Occupants) 
Act, 1971 (‘Premises Act’) was a special and later law which was held to prevail over 
the general Delhi Rent Control Act, 1958 even though both the enactments contained non 
obstante clauses.

Here,	the	rule	of	harmonious	construction	should	be	considered.	When	two	conflicting	
legislations with non obstante clauses covering ‘any other law for the time being in force’ 
operate	in	different	fields,	then	a	harmonious	construction	of	both	legislations	should	be	
applied. In case the application of an earlier act is required, the question of it superseding 
the later legislation will not arise.20

Applying this principle, it can be argued that as RERA is a special enactment passed 
to protect the interests of homeowners across the country aggrieved by the constant project 
delays faced at the hands of developers it would prevail over the IBC, even though it is the 
earlier enactment. As the purpose of RERA is to protect the interests of these homeowners, 
who were otherwise rendered helpless as result of delays in delivery at the hands of 
builders, it can be argued that RERA is a special enactment which should override the IBC.

While the rules regarding the validity of an enactment do provide guidance in view of 
a	conflict,	ambiguity	in	the	rules	of	statutory	interpretation	still	exist	in	the	face	of	conflict.	
This	brings	about	a	need	to	clarify	the	applicability	of	the	IBC	in	the	face	of	conflict	which	
can be done by way of an amendment to the IBC.

17 Preamble to the Real Estate (Regulation and Development) Act, 2013.  
18 Preamble to the Insolvency and Bankruptcy Code, 2013.
19 AIR 1981 SC 670.
20 Jay Engineering Works Ltd. v Industry Facilitation Council (2006) 8 SCC 677.
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iv. PossiBle aMendMent to the iBC

In the case Brij Rai Krishna v S K Shaw and Brothers21 it was said that the phrase 
‘notwithstanding anything contained in any other law’ prevents reliance on any other law 
to the contrary. Thus, a non obstante or validation clause bears a negative impact upon the 
adoption of a legislation, considering its feasibility along with the other relevant pieces of 
legislations during the implementation stage of the particular law. The case established that 
it	becomes	difficult	for	the	judges	to	determine	the	applicability	of	any	particular	provision	
of the legislation having a non obstante clause or to give harmonious interpretations of a 
particular provision along with the concurrent legislations in the case of any challenge.

This view was resonated by the Supreme Court in the case ITO v Gwalior Rayon Silk 
Manufacturing Co Ltd,22 where it was held that while interpreting a non obstante clause 
the	court	is	required	to	find	out	the	extent	to	which	the	legislature	intended	to	give	it	an	
overriding effect. So, it is not wise to insert a non obstante clause in any legislation without 
a	realisation	of	the	suitability	of	such	a	harsh	provision.	It	will	be	justifiable	and	beneficial	
for the effective enforcement of law if the legislations are made after undertaking deep and 
critical research, taking an integrated scheme and using proper and perceivable wordings 
instead of using the non obstante clause.

Drafting all encompassing overriding clauses throws light on the lack of care deployed 
in drafting legislations. To aid the already overworked and understaffed courts, it would 
have helped if makers of the IBC had avoided drafting blanket overriding clauses. It 
is, therefore, advisable to remove such a clause and to specify a broad class of rules, 
regulations,	and	legislations	 the	IBC	is	 likely	 to	conflict	with.	 In	addition,	 the	amended	
clause	should	also	provide	clarity	on	the	route	to	be	taken	in	the	event	of	conflict	for	each	
broad class of rule, regulation, or legislation. Providing this categorisation will not only 
help	reduce	litigation	in	relation	to	conflict,	but	also	provide	clarity	on	to	the	application	
of the IBC.

Alternatively, lawmakers could consider employing a ‘without prejudice’ clause, 
instead of the non obstante clause, which ensures that the provision enacted would not 
have the effect of affecting the operation of any other legislation, with the exception of any 
legislation that was passed with a purpose similar to the IBC.

The Supreme Court has previously held23 that it is important to ensure that the wide 
ambit of any overriding enactment be kept limited to the legislative policy and that it only 
be given effect to the extent Parliament intended and not beyond. Keeping in mind the 
aforementioned suggestions, I look forward to such an effort by the lawmakers when they 
review the IBC and suggest amendments. 

21  AIR 1951 SC 115.
22  AIR 1976 SC 43. 
23 ICICI Bank Limited v SIDCO (2006) 8 SCC 726; Ramdev Food Products Private Limited v 

Aravindbhai Rambhai Patel (2006) 8 SCC 726.


